ORDINANCE 23-__

AN ORDINANCE OF THE CITY OF MARCO ISLAND,
FLORIDA, AMENDING CHAPTER 52, “UTILITIES,”
ARTICLE Il, “UTILITY OPERATION AND REGULATIONS,”
DIVISION 6, “IMPACT FEES,” OF THE CITY OF MARCO
ISLAND CODE OF ORDINANCES TO PROVIDE FOR THE
ADOPTION OF THE WATER AND SEWER IMPACT FEE
STUDY DATED FEBRUARY 10, 2023, AS PREPARED BY
GOVRATES, AND ADJUSTMENTS TO THE CITY’S
UTILITY RATE SCHEDULE, AND WATER AND SEWER
IMPACT FEES AS PROVIDED IN THE WATER AND
SEWER IMPACT FEE STUDY; PROVIDING FOR
AMENDMENTS TO THE CITY’S IMPACT FEE ORDINANCE
CONSISTENT WITH THE STUDY RECOMMENDATIONS;
MAKING FINDINGS; PROVIDING FOR SERVERABILITY;
PROVIDING FOR CONFLICTS, AND PROVIDING FOR AN
EFFECTIVE DATE

WHEREAS, Article VIII of the Florida Constitution, and Chapter 166, Florida
Statutes, provides that municipalities shall have the governmental, corporate, and
proprietary powers to enable them to conduct municipal government, perform municipal
functions, and render municipal services, and may exercise any power for municipal
purposes, except when expressly prohibited by law; and

WHEREAS, Section 163.31801, Florida Statutes, recognizes that impact fees are
an important source of revenue for a local government that may be utilized to fund
infrastructure improvements that are necessitated by growth within the municipality; and

WHEREAS, in 2006, the City of Marco Island City Council (the “City”) adopted
Ordinance 2006-16 to amend the City’s water and sewer impact fees; and,

WHEREAS, the City of Marco Island recently completed a Water and Sewer
Impact Fee Study (the “Study”), a copy of which is attached hereto as Exhibit “A,” to
review the existing impact fees and make recommendations regarding the level of
charges that should reasonably be in effect within the City, as well as any revisions to the
City’s Code of Ordinance provisions that implement the amended impact fees; and,

WHEREAS, the City Council finds that the Study establishes a rational nexus
between the anticipated need for capital facilities and growth within the utility service area
of the City of Marco Island; and

WHEREAS, the City Council finds that as stated in the Study, the City’s system of
impact fees is established so that there is no intentional windfall to the existing users of
the City’s water and sewer systems; and
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WHEREAS, the City Council finds that the proposed impact fee rates contained in
the Study, only cover the cost of construction and related costs for capital expansions or
other capital requirements to serve growth; and

WHEREAS, as provided in the City’s Ordinances, any impact fees collected are
required to be set aside in a separate account so that the funds collected may only be
spent in a manner consistent with Florida law and the City’s Code of Ordinances; and

WHEREAS, the City Council finds that the City’s Impact Fee Ordinance, and these
amendments are in the best interest of the health, safety, and welfare of the residents
and businesses of the City of Marco Island.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY
OF MARCO ISLAND, FLORIDA:

SECTION 1. Recitals.

The foregoing “Whereas” clauses are hereby ratified and confirmed as being
true, correct, and reflective of the legislative intent underlying this Ordinance and are
hereby made a specific part of this Ordinance.

SECTION 2.

That Chapter 52, “Utilities,” Article Il, “Utility Operation and Regulations,” Division
6, “Impact Fees,” of the Code of Ordinances of the City of Marco Island, be, and the same
is hereby amended in its entirety, to read as follows®:

Chapter 52. - UTILITIES

Article Il. - UTILITY OPERATION AND REGULATIONS

DIVISION 6. - IMPACT FEES

Sec. 52-133. Findings.

It is hereby ascertained, determined and declared:

(1) The Florida Legislature has adopted growth management legislation which
requires local governments to plan for and provide for capital infrastructure
facilities and services.

(2) Development necessitates additional water and wastewater facilities and such
development must contribute its fair share toward the costs of funding
improvements and additions to such facilities.

1 Additions to existing city code text are shown by underline; deletions
from existing city code text are shown by strikethreugh.
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(3) Implementation of an impact fee to require future development to contribute its
fair share of the cost of improvements and additions to the water and wastewater
facilities is an integral and vital element of the regulatory plan of growth
management by the city.

(4) The level of service standards for the water and wastewater facilities as adopted
in the City of Marco Island Comprehensive Plan and Utility Master Plans, as may
hereafter be adopted and amended from time to time, are controlling upon this
division and are incorporated throughout this division.

(5) Capital planning is an evolving process and the level of service standards for the
water and wastewater facilities constitute a projection of anticipated need for
water and wastewater facilities, based upon present knowledge and judgment.
Therefore, in recognition of changing growth patterns and the dynamic nature of
population growth, it is the intent of the city that the level of service standards,
system capacity, and required capacity expansions for the water and wastewater
facilities and the impact fee imposed should be reviewed and adjusted
periodically to try to ensure that the impact fees are imposed equitably and
lawfully and are based upon actual and anticipated growth at the time of their
imposition.

(6) The imposition of the impact fee is to provide a source of revenue to fund the
construction or improvement of the water and wastewater facilities necessitated
by growth.

(7) The city council finds that water and wastewater facilities benefit all residents of
the urban service area and, therefore, the impact fee shall be imposed in all
areas of the urban service area.

(8) This division is not intended to, and shall not be construed to, permit the
collection of impact fees from development in excess of the amount reasonably
anticipated to offset the reasonably allocated demand on each of the water and
wastewater facilities generated by the respective development.

(9) The revenue derived from the impact fee shall be utilized only for_funding or
paying the associated debt service on capital improvements and additions to the
water and wastewater facilities which are reasonably determined to be caused
by the impacts of new development.

Sec. 52-134. Purpose.

It is the purpose of this division to:
(1) Plan for the necessary capacity expansion of the water and wastewater facilities;

(2) Provide for the health, safety, welfare and economic well-being of the residents
and visitors of the city;

(3) Implement and be consistent with the City of Marco Island Comprehensive Plan
and the Florida Local Government Comprehensive Planning and Land
Development Regulation Act, F.S. 8§ 163.3161 et seq.;
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(4) Require all development that places additional demand on the water and
wastewater facilities to contribute its proportionate share of the funds, land or
water and wastewater facilities to accommodate any impacts having a rational
nexus to the proposed development and for which the need is reasonably
attributable to the proposed development; and

(5) Ensure that no funds, land or water and wastewater facilities are collected from
new development in excess of the actual amount reasonably determined
necessary to offset the demand on the water and wastewater facilities generated
by new development.

This division is intended to be consistent with the principles applied to allocate a fair
share of the cost of new water and wastewater facilities to new users and new
development as established in Florida Statutes or applicable judicial decisions, or both.

Sec. 52-135. Adoption of impact fee studies.

The city council hereby adopts and incorporates by reference the following studies
with regard to the respective water and wastewater facilities:

(1) "City of Marco Island Comprehensive Plan,” as amended; "Water and

Wastewater Sewer GapitaHFacilitiesFees-Impact Fee Study” prepared by Publie

Resources-Management-Group—{September28,2006) GovRates, Inc. dated
February 11, 2023.

(2) The foregoing studies are hereby adopted in their entirety, as well as any
updates or supplements thereto, including the assumptions, conclusions, and
findings in such studies and their amendments.

Sec. 52-136. General definitions.

When used in this division, the following terms shall have the following meanings,
unless the context clearly indicates otherwise. Terms contained in the rate schedules
supersede these general definitions to the extent of any conflict(s).

Accessory building or structure means a detached, subordinate structure, the use of
which is clearly indicated and related to the use of the principal building or use of the land
and which is located on the same lot as the principal building. If separately metered,
Plumbing-in the accessory building or structure may rendersame-te be subject to water
and wastewater impact fees.

Alteration means any change in size, shape, occupancy, character, or use of a
building or structure.

Alternative impact fee means any modification in impact fee approved by-the—city
eounel-pursuant to section 52-64-141.

Applicant means the person who applies for a building permit, development order,
development permit, or other approval, permission or authorization for development.

Appraisal means a real estate appraisal prepared in accordance with the "Uniform
Standards of Professional Appraisal Practice” (published by the Appraisal Standards
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Board of The Appraisal Foundation) by an MAI-certified appraiser authorized to practice
in the State of Florida.

Building means any tangible thing, with or without walls, constructed on the site,
installed on the site, or placed on the site, to support, shelter or enclose persons and/or
support, shelter or enclose tangible property, and the use of the "building" is deemed to
create demand upon, or increase demand upon, one or more of the water and wastewater
facilities. "Building" includes parking lots and other foundations, permanent and semi-
permanent tents, sheds, trailers, mobile homes, and vehicles that shall in any way
function as a building. "Building” includes additions to a building, such as adding a new
room, or enlargement of a then existing room. "Building" excludes tents erected for less
than approximately 60 days for the temporary selling of seasonal items.

Building permit means an official document issued by the city or county which
authorizes placing a building on the site, including, but not limited to, by construction or
installation occurring on the site and including, but not limited to, an item that is complete
or substantially complete prior to its being placed on the site, such as a manufactured
home or a communications tower that was substantially constructed elsewhere. For
purposes of this division, "building permit" shall include tie-down permits for buildings,
such as for a mobile home, or other approvals that do not require any other type of permit
before the respective item may lawfully be occupied, used, or operated. "Building permit"
when used in the context of the use of land (or water) and in situations where a typical,
conventional permit is not issued by the city or county for the respective improvement or
use means whatever is the last written approval or permission issued by the city or county
to authorize the respective improvement.

Capital recovery fee or impact fee means the fee imposed by the city pursuant to
section 52-137 or, if applicable, the alternative impact fee.

City means the City of Marco Island, a political subdivision of the State of Florida,
and shall include the Marco Island Utilities Department of the City.

City attorney means the individual appointed by the city council to serve as its
counsel, or the designee of such attorney.

City manager means the chief administrative officer of the city, appointed by the city
council, or the designee of such officer.

Commercial development means a development where commercial activity occurs.
A commercial development may include one or more "building”(s) and may or may not
include any "residential” units.

Comprehensive plan means the comprehensive plan of the city adopted and
amended pursuant to the Local Government Comprehensive Planning and Land
Development Act as contained in F.S. ch. 163, pt. Il, or its successor in function.
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Condominium means a single-family or time-sharing ownership unit that has at least
one other similar unit within the same building structure. The term condominium includes
all fee simple or title multiunit structures, including townhouses and duplexes.

Contribution means the actual construction, installation, or improvement of a water
or wastewater facility or portion thereof or addition thereto for the benefit of the city.

Council means the City Council of the City of Marco Island.
County means Collier County, a political subdivision of the State of Florida.

Date of value means, for purposes of determining a developer contribution credit, the
market value of the contribution as of the date of the contribution; date of commencement
of construction; date of land dedication; or, for dedications, the day before the
development order approval (zoning amendment, site plan approval, PUD approval, or
other development order approval) wherein the contribution, construction or land
dedication was proffered or required; whichever occurs first.

Dedication means the conveyance or donation of an interest in land or water and
wastewater facilities to the city.

Development means any installation, siting, construction, use of land, or other activity
or improvement, or any additional square footage (area) of a then existing building or use,
or any net increase in the size or use of a then existing building or land, in a manner that
is deemed to increase the demand for, or impact upon, any water and wastewater facility.

Dwelling unit means a building or portion of a building designated for or whose
primary purpose is for residential occupancy, and which consists of one or more rooms
which are arranged, designed or used as living quarters for one or more persons. A
dwelling unit must contain, as an integral part therein, sleeping quarters, toilet/bathing
facilities, and a primary kitchen.

Equivalent residential connection or ERC generally represents the equivalent usage
requirements of a single-family residential customer. The term "equivalent residential unit"
or "ERU", often used instead of ERC, and has the same definition as an ERC. One ERC
is deemed to be equal to a flow of 446-392 gallons per day (GPD) for water; and one ERC
is deemed to be equal to a flow of 220-196 gallons per day (GPD) for wastewater. The
assumed ERC gallonage has been based on statistical data establishing an average
residential use, standards incorporated into the city’s comprehensive plan; and persons

per household data publlshed by the Unlted States Censusand—rt—lsrreeegmzeel—that—the

Equivalent residential unit or ERU generally represents the equivalent usage

requirements of a single-family residential customer. Ferthe-purpose-of-this-division,—an
ERU-willhave-an-assigned-value-6f1-0--One ERU is deemed to be equal to a flow of 440

392 gallons per day (GPD) for water; and one ERU is deemed to be equal to a flow of
220 196 gallons per day (GPD) for wastewater. The assumed ERU gallonage has been
based on statistical data establishing an average residential use, standards incorporated
into the city’s comprehensive plan, and persons per household data published by the

Unlted States Census—and—ﬂ—s—meegmzed—thaHheaases#epseme—type&eHesdemal
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Guesthouse or cottage means a dwelling unit as defined in the city's land
development code. For the purpose of assessing water and wastewater impact fees,
guesthouses or cottages shall be considered as additional square footage to the primary
residential building.

Impact fee or capital recovery fee means the fee imposed by the city pursuant to
section 52-137 or, if applicable, the alternative impact fee.

Impact fee study means a report of the findings of research and analysis conducted
to develop fees assessed on new development that represent the fair share cost of the
expansion of the water and wastewater facility infrastructure made necessary by that new
development. The report describes the methodology used to develop the fees and
presents the formulas, variables, and data used as the basis of the fees.

Local Government Comprehensive Planning and Land Development Regulation Act
means the provisions of F.S. ch. 163, pt. Il, as amended or supplemented, or its successor
in function.

Market value means the most probable price for which a given property would sell,
given adequate exposure in an open and competitive market, where both buyer and seller
were knowledgeable, prudent and acting in their own self-interests, with neither party
being under undue stimulus to act, nor having an affiliation with one another, where
payment is made in terms of cash in United States dollars (or in terms of financial
arrangements comparable thereto), and where the price is unaffected by special or
creative financing or sales concessions granted by any party associated with the sale.

Marco Island Utilities means the city department responsible for the management
and operation of the Marco Island water and wastewater and reuse water utility system.

Marco Island Utilities Director or utilities director means the individual appointed by
the city manager to manage and operate the Marco Island utility system, including the
systems within the urban service area, which now or in the future assess any water and
wastewater impact fee.

Meter size means the water meter size as determined pursuant to any city ordinance,
resolution, or policy.

Mobile home means a detached dwelling unit with all of the following characteristics:
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(1) Designed for occupancy and containing sleeping accommodations, a flush toilet,
a tub or shower and kitchen facilities with plumbing and electrical connections
provided for attachment to outside systems;

(2) Designed for transportation after fabrication on streets or highways on its own
wheels; and

(3) Arriving at the site where it is to be occupied as a dwelling complete, including
major appliances and furniture, and ready for occupancy except for minor and
incidental unpacking and assembly operations, location on jacks or other
temporary or permanent foundations, connection to utilities and the like.

Although a travel trailer, recreational vehicle, or park model is not generally considered a
mobile home, the appllcable impact fee |n some mstances may be the same as for a
moblle home

Multiple-family dwelling units means a group of two or more dwelling units within a
single conventional building, attached side by side or one above the other, or both, and
wherein each dwelling unit may be individually owned or leased mutually on land which
is under common or single ownership. For purposes of determining whether a lot is in
multiple-family uses, the following considerations shall apply:

(1) Multiple-family dwelling uses may involve dwelling units intended to be rented
and maintained under central ownership and management, or cooperative
apartments. It may include the fee ownership of land beneath each dwelling unit
following development from a common base of ownership.

(2) Any multiple-family dwelling in which dwelling units are available for rental for
periods of less than one week shall be considered a tourist home, a motel, motor
hotel, or hotel, as the case may be.

Off-site improvements means improvements located outside of the boundaries of a
development, except for those water and wastewater facilities that are located within the
boundaries of the development that are owned and maintained by the city, which may be
required by the city.

Owner means the person(s) who, or that, owns legal title to the real property upon
which development is proposed to occur. Owner includes every co-owner; such as
property owned in tenancy by the entireties, joint-tenancy, tenants in common, or by more
than one trustee.

Professional engineer means one who is licensed by the State of Florida as a
professional engineer.

Reuse system means the reuse or reclaimed water system directly connected to
treatment facilities operated by the city.

Residential means apartments, condominiums, duplex dwellings, garden apartment
dwellings, modular home dwellings, multiple-family dwellings, townhouse dwellings,
mobile homes, single-family attached houses, single-family detached houses, adult
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congregate living facilities (ACLF), or assisted living facilities (ALF) as that term is defined
in F.S. 8 400.402, unless treated otherwise by the adopted rate schedules.

Single-family detached house means a home on an individual lot or parcel of land
intended, designed, used and/or occupied by no more than one family.

Urban service area means the boundaries of the area lying within the city and certain
areas lying in unincorporated Collier County for which water and/or wastewater services
are provided by the city, pursuant to Ordinance No. 2003-13, as amended by ordinance
or interlocal agreement.

Wastewater or sewer systems means the wastewater or sewer and reuse (reclaimed)
utility system, including collection, treatment, and distribution facilities directly connected
to treatment facilities operated by the city.

Water system means the potable water utility system directly connected to treatment
facilities operated by the city.

Sec. 52-137. Imposition of impact fees.

(a) General requirements. All development within the city and the urban service area
shall pay all assessed impact fees unless such impact fees, in whole or in part, have
been exempted, waived, or deferred pursuant to this division. The water and
wastewater _impact fees shall be imposed solely based on meter size and meter

equwalent factors recoqnlzed and W|dely accepted by the utility industry. shal-be

(b) Utility Rate/lmpact fee ratesschedule. The city council hereby adopts the utility
rate/impact fee rates schedule as set forth in appendix-A Exhibit “B,” appended
hereto, which shall be imposed upon all development occurring within the city and
the urban service area commencing as of June 1, 2023. These rates fees may be
changed from time-to-time by resolution of the city council.

(c) Change of size—erusemeter size. The utilities director or his/her designee shall
determine the required meter size for all connections to the water system and sewer
system, and shall verify the required meter size with any proposed change of use for
a_specific connection. Impact fees shall be imposed and-calculated-if there is an
increase in_meter size due to the fer—netinerease—alteration, expansion, or
replacement of a use or a commercial development, or a building, or part of a building
(including dwelling unit), and each accessory or non-accessory building. The impact
fee imposed shall be the increase, if any, between the effective impact fee for the

original meter size and the effectlve |m|oact fee for the Iarqer meter S|ze —prewdeel

Page 9 of 21



wrth—ene—er—mere—bmldmgs—lt is the responsrbrlrty of the current owner ef—the
eemmereralrelevelepmenteto provide thedocumentatlon of prior thaHmpact fees

Water—anel—wastewater—faerhtles—a reductlon in meter size or if prror impact fees

paid are higher than the impact fee for the larger meter size.

(42) A building that has been condemned, demolished, deemed unsafe, or
abandoned more than two years before the date that the respective building
permit application is first submitted to the city for approval shall not be entitled
to any impact fee credit for any impact fee previously paid to the city.

(d) Exemptions. No addltlonal impact fees shall be due under the following
crrcumstances .

(1) New building(s) or addition to a building(s) or an accessory building that, even if
separately metered, will not create additional net demand upon on the water and
wastewater facility for which the exemption is sought over and above the then
existing development impacts deemed to be created by the then lawfully existing
building(s) or use(s).

(2)

vehrele—travel—tr&#er—er—p&rlemedet—vWen—eEwdence is prowded that the

applicable impact fee has been previously paid.

(3) Development for which the respective impact fee is then expressly prohibited by
Florida law, rule, or regulation, or by federal law, rule, or regulation.

(4) The applicant wishes to have a separate or companion meter for irrigation use
only and the utilities director or his/her designee has determined that the usage
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for the separate meter is covered under the existing water system capacity
reserved through prior payments of water impact fees.

(e) Impact fee reductions. Development within the service area of another utility provider
that is connected to the Marco Island Utilities may be eligible for a reduction from the
impact fee rate if such reduction is provided in a written agreement between the other
utility provider and the city.

Sec. 52-138. Payment.

(&) Unless deferred or waived by a written agreement with the city as a party thereto, or
unless exempted, the impact fee shall be:

(b)

(1)
)

(3)

Paid in full prior to the issuance of a building permit for the development or any
other authorization to use the land included in the development;

Whenever any building or use, which has not previously paid the applicable
impact fees under this division is issued a permit to connect to the water and
wastewater system;

Whenever a person is issued a building permit to alter an existing building, use
or applicable improvement then connected to the water and wastewater system,
if such alterations increase the required meter size. demand—erthe-potential
demand on the water and wastewater system.

If the issuance of a conventional building permit for the development is not required
(e.g., golf course, park, change of use, etc.), then an applicant shall pay the impact
fee prior to the occurrence of any one of the following events, whichever occurs first:

(1)
)
3)
(4)
()
(6)
(7)
(8)

The date when the first building permit has been issued for any building or
structure accessory to the principle use or structure of the development;

The date when the first building permit is issued for the first non-accessory
building or non-accessory structure to be used by any part of the development;

The date when a final development order, final development permit or other final
authorization is issued for a parking facility for any portion of the development;

Upon the issuance of a permit to connect to the water or wastewater facility;

The date when a final development order, final development permit or other final
approval is issued for any part of the development in instances where no further
building permit is required for that part of the development;

The date when the development first commences construction;

The date when any part of the development opens for business or goes into use;
or

Prior to date of execution of FDEP permit application.

Sec. 52-139. Installment payments.

(a) Subject to availability of funds, the city may enter into agreements to extend payment
(offer installment payments) of impact fees and associated costs with owners of then-
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(b)

(©)

existing buildings, structures or applicable improvements which are mandated to
connect to the water and wastewater systems. Prior to the city entering into any
agreement to extend payments, and from time to time thereafter, the city council shall
identify a specific source of funds to be used relative to providing extended payment
and the cost of such funds, including all expenses and costs incidental to obtaining
or providing same, including interest at the interest rate that the city will employ in
offering extended payment with interest, and a reasonable estimation of the
administrative costs of expenses associated with administering the extended
payment alternative to the respective land(s).

(1) The city shall only enter into agreements to extend installment payment of the
impact fees and associated costs with owners of then-existing buildings,
structures or applicable improvements, mandated to connect to the water and
wastewater systems.

(2) The amount of payment, including any title verification expenses and a
reasonable estimation of the cost and expense associated with providing an
extended payment alternative, shall be paid in equal monthly payments with an
annual interest rate as determined by the city. State document stamp and
recording fees will be upfront costs borne by the owner and shall be paid in full
at the time the extended payment agreement is executed. The interest rate
charged shall be representative of the city's cost of funds, including all expenses
or costs incidental to obtaining or providing same, if any. The interest charged
should be adjusted during January of any calendar year and shall be based on
the city's cost of funds for the immediately preceding fiscal year. Failure to make
such an adjustment in any given January shall not preclude retroactive
adjustments of such interest rates.

(3) The city council hereby delegates to the city manager the power and authority
to enter into, modify, and release such extended payment agreements in
conformance with the provisions of this division.

(4) Upon satisfactory payment of all principal, interest, and associated costs under
an extended payment agreement, the city shall execute a satisfaction of lien and
record same in the official records of Collier County.

In the event a building permit issued for a development expires prior to
commencement of any part of the development for which the building permit was
issued, the applicant may, within 90 days of the expiration of the building permit,
apply for a refund of the entire impact fee. Failure to timely apply for a refund of the
impact fee shall result in the waiver of any right to a refund.

The obligation for payment of the impact fee shall run with the land. Assignment of
impact fee credits from one parcel of land to another parcel of land shall not be
permitted except in accordance with the requirements of section 52-62 142

(1) The application for refund shall be filed with the city manager and shall include:
the name and address of the applicant; the location of the property; the date the
impact fee was paid; a copy of the receipt of payment for the impact fee; and the
date the building permit was issued and the date of expiration.
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(d)

(€)

(2) After verifying that the building permit has expired before the development had
commenced, the city manager shall refund the impact fee.

(3) If a building permit is subsequently issued for a development on the same
property, which was the subject of a refund, the impact fee in effect at the time
the building permit is issued must be paid.

In the event the city issues separate building permits for a commercial development
or building or part of a building within a development which by design contemplates
phased (delayed) occupancy, the city and the applicant may enter into an agreement
for the phased (installment) payment of the impact fee applicable to that portion of
the development represented by such unoccupied units or space; provided, however,
that all impact fees due shall be paid in full prior to issuance of a certificate of
occupancy for occupancy of any delayed occupancy portion of the building.

The impact fee shall be paid in addition to all other fees, charges, and assessments
due for the issuance of a building permit.

Sec. 52-140. Use of funds.

(@)

(b)

(€)

The city council hereby establishes or reaffirms the establishment of two separate
accounts, one entitled "water impact fee account” for water and a second entitled
"wastewater impact fee account” for wastewater.

The funds deposited into each impact fee account shall be used solely for the
purpose of providing growth necessitated improvements and additions to the water
and wastewater facility for which the impact fee was assessed including, but not
limited to the following:

(1) Design and construction plan preparation;
(2) Permitting and fees;

(3) Design, construction, management, and inspection of water and wastewater
facilities;

(4) Land and materials acquisition, surveying, soil samples, material testing,
including costs of acquisition and condemnation;

(5) Aquifer storage facilities;

(6) Right-of-way acquisition, including costs of acquisition and condemnation;
(7) Development of raw water sources;

(8) Acquisition of capital equipment and apparatus;

(9) Debt service;

(10) Update to impact fee studies;

(11) Any other expenses as then allowed by law.

The moneys deposited into the impact fee account shall be used solely to finance
water and wastewater facilities required by growth as projected in the impact fee
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studies, the comprehensive plan, on in the city's then current utility master plan
and/or capital improvement program.

®3)

(4)

(e)

A copy of the dated receipt issued for payment of such fee or such other record as
would clearly indicate payment of such fee;

A certified copy of the latest recorded deed; and
A copy of the most recent ad valorem tax bill.

Within 90 days from the date of receipt of a complete petition for refund, the city
manager will advise the owner of the status of the impact fee requested for refund,
and if such impact fee has not been expended or encumbered within its applicable
time period, then it shall be returned to the then current owner. For the purposes of
this section, fees collected shall be deemed to be spent or encumbered on the basis
of the first fee in shall be the first fee out. Such funds may be encumbered by contract,
bond, resolution, ordinance, or otherwise.

Impact fee moneys refunded by the city manager in accordance with this paragraph
(d) shall be paid with interest accrued to the principal being refunded but not to
exceed the rate of five percent simple interest.

Failure to file a timely petition for a refund upon becoming eligible to do so shall be
deemed to have waived any claim for a refund, and the city shall be entitled to retain
and apply the impact fee for growth necessitated capital improvements and additions
to the respective public facilities.

Sec. 52-141. Alternative fee calculation.

)

The water and wastewater impact fees shall be imposed solely based on meter size
and meter equivalent factors recognized and widely accepted by the utility industry.
If an applicant believes that highly unusual circumstances exist that justify lower
impact fees, the applicant may submit an alternative fee calculation to the utilities
director after paying to the city in full the meter-based impact fee as well as a $2,500

alternative impact fee review fee. The utilities director has the authority to accept the
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(eb) In the event the applicant disagrees with a decision of the utilities director eity

manager—that effectively results in a denial of the alternative fee calculation, the
applicant may file a written appeal petition with the city eedncitmanager not later than
30 days after receipt of notice of such a decision by the eity-manager-utilities director.
In _the event the applicant disagrees with the decision of the city manager that
effectively results in a denial of the alternative fee calculation, the applicant may file
a written appeal petition with the city council not later than 30 days after receipt of
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(c)

notice of such a decision by the city council. In reviewing the decision, the city council
shall use the standards established herein. The appeal petition must advise the city
council of all issues and shall explain the precise basis the applicant asserts that the
decision(s) of the city manager is/are alleged to be incorrect.

If the alternative fee calculation is accepted, the city shall have the right to collect

additional impact fees from the applicant within the next 60 months if the basis for
the lower fees becomes invalid.

Sec. 52-142. Developer contribution credit.

(@)

(b)

A person may apply for a credit against any impact fee owed, pursuant to section 52-
137, for a water and wastewater facility for any contribution, construction, or land
dedication conveyed to, accepted, and received by the city for the water and
wastewater facility. The city may grant a credit against the impact fee imposed
against a development for the construction, installation or contribution of water and
wastewater facilities, or improvements and additions thereto, or land dedication
related thereto, required pursuant to a development order for the development, or
not required by such development order. Such construction, contribution or land
dedication shall be subject to the approval of the city council as described herein and
shall be an integral part of, and a necessary accommodation to, existing or
contemplated water and wastewater facilities.

A credit granted against the impact fee for certain dedications of land, contributions
of construction or installation of water and/or wastewater systems, buildings, facilities
and/or improvements and/or additions thereto, made to the water and wastewater
systems, whether required to be made pursuant to a development order by the city
or not, shall be subject to the following standards:

(1) The dedicated land shall be an integral part of, and a necessary accommodation
to, contemplated off-site improvements to the water and wastewater system
needs, whether on site or off site.

(2) The credit for a dedication of land shall not exceed the fair market value of the
land dedication as based upon a written appraisal by a qualified and professional
appraiser acceptable to the city, based upon comparable sales of similar
property between unrelated parties in a bargaining transaction as of the date of
the contribution; the date of the commencement of the construction; the date of
the land dedication; or for dedications, the day before the date of the issuance
of the development order approval (zoning amendment, site plan approval, PUD
approval, or other development order approval) wherein the contribution,
construction or land dedication was proffered or required; whichever occurs first.

(3) In the case of contributions of construction or installation of improvements, the
value of the proposed contribution shall be adjusted upon completion of the
construction to reflect the actual costs of construction or installation of
improvements contributed by the developer. The actual cost of construction for
the contribution shall be based upon costs certified by a professional engineer
or architect, as appropriate. However, in no event shall any upward adjustment
in the credit amount as set forth in the developer contribution agreement
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(©)

(d)

(e)

between the owner and the city exceed 15 percent above the initial certified
estimate of costs for contributions as provided by the professional engineer or
architect, as appropriate. Upon adjustment of the value of the developer's
contribution, the contribution credit shall be adjusted accordingly.

(4) Until the contribution credit is finally adjusted upon completion of construction,
no more than 75 percent of the initial estimate of costs for contributions to the
water and wastewater systems identified in the contribution agreement shall be
actually applied or used in the calculations of available credit against water and
wastewater systems impact fees.

(5) No credit whatsoever for lands, easements, construction or infrastructure
otherwise required to be built or transferred to the city shall be considered or
included in the determination of any value of any developer's contribution.

(6) All construction cost estimates shall be based upon, and all construction plans,
specifications, and conveyances shall be in conformity with, the construction
standards and procedures of the city. All plans, specifications, or designs must
be approved by the city manager prior to commencement of construction.

(7) No credit for a water and wastewater facility shall exceed the impact fee imposed
by this division, unless a credit (developer's) agreement has been completed
pursuant to the requirements of this section.

(8) No credit shall be issued when such plan, viewed in conjunction with other
existing or proposed plans, will adversely impact the cash flow or liquidity of the
impact fee account in such a way as to frustrate or interfere with other planned
or ongoing growth necessitated capital improvements and additions to such
water and wastewater systems; and the proposed time schedule for completion
of the plan is consistent with the then most recently adopted five-year capital
improvement program for the water and wastewater facility.

(9) Except as provided in this section, no other dedications of land, contributions of
off-site improvements, contributions of construction or installation of
improvements shall be entitled to developer contribution credit from the impact
fee.

An applicant who desires to make a dedication of land or contribution for impact fee
credits shall, prior to issuance of a building permit, submit to the city a proposed plan
for the dedication of land or for the contribution.

Upon approval of a proposed plan of dedication or contribution, the city manager
shall determine the amount of developer credit and shall approve the timetable for
completion of construction.

Upon approval of a plan for the dedication or contribution, a developer contribution
agreement shall be entered into between the city and the owner. A nonrefundable
processing, review and audit fee of $2,500.00 shall be due once the voluntary plan
has been approved and prior to the preparation of a contribution agreement by the
city.
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(f)

(9)

(h)

Impact fee credits shall not be assigned or otherwise transferred from one
commercial development to another commercial development except by written
agreement executed by the city, and then, shall only be transferable from one
commercial development to another commercial development owned by the same
developer. No such assignment or transfer of impact fee credits shall be allowed until
the original commercial development has been completed. Impact fee credits will be
accomplished only through the operation of a credit agreement. Should an
assignment of credit be approved by the city through execution of such an
agreement, the assignee shall take the agreement as is and shall be bound by all of
the terms and conditions of the agreement as originally executed by the assignor and
other parties. No assignee (or transferee) of any such agreement shall have the right
to any review procedure under this chapter except to the extent expressly granted in
the agreement. The provisions of this paragraph shall apply to subsequent
purchasers or successors in title to the owner.

Any applicant who submits a proposed credit agreement pursuant to this division and
desires the immediate issuance of a building permit shall pay the impact fee prior to
or at the time of the application for the building permit. Said payment shall be deemed
paid "under protest" and shall not be construed as a waiver of any review rights. Any
difference between the amount paid and the amount due, as determined by the city
manager, shall be refunded to the applicant or owner.

In the event the amount of impact fee credit, pursuant to an approved contribution or
dedication, exceeds the total amount of impact fee imposed upon the development,
the contribution agreement may provide for the future reimbursement to the owner of
the excess of such contribution credit from future receipts by the city of impact fees.
However, no reimbursement shall be paid until such time as all development at the
location that was subject to the credit has been completed. Such reimbursement shall
be made over a period of five years from the date of completion of the development
as determined by the city.

Sec. 52-143. Collection of impact fees in default.

Whenever the city determines that an impact fee was not paid prior to the issuance

of a building permit for the affected development, or connection to the water or wastewater
system, the city shall proceed to collect the impact fee as follows:

(1) The city shall serve a "notice of impact fee statement" upon the applicant at the
address set forth in the application for building permit, and the owner at the
address appearing on the most recent records maintained by the property
appraiser of the county. The city shall also attach a copy of the "notice of impact
fee statement” to the building permit posted at the affected development site if
the building is under construction. Service shall be deemed effective on the date
the return receipt indicates the notice was received by either the applicant or the
owner or the date said notice was attached to the building permit, whichever
occurs first, or by any other evidence of the date that the "notice" was received
by the addressee. The "notice of impact fee statement” shall contain a
description of the property and shall advise the applicant and the owner as
follows:
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(2)

®3)

(4)

()

(6)

a. The amounts due, the date that the impact fee became delinquent, and that
as of that date the unpaid impact fee became subject to the delinquency
fee, and that interest began to accrue on that date, and that such interest
will continue to accrue thereafter until all amounts due are paid in full; that
in the event the impact fee and the delinquency fee are paid in full within 30
days after receipt of the "notice,” all interest that would have otherwise
accrued will be waived; that in the event the impact fee is not paid in full
within 30 days after receipt of the "notice", a lien against the property for
which the building permit was secured may be recorded in the official
records book of the county for all amounts then due after approval by the
city manager.

Upon becoming delinquent, a delinquency fee equal to ten percent of the total
impact fee imposed shall be assessed. Once delinquent, the total impact fee,
plus delinquency fee, shall bear interest at the then applicable statutory rate for
final jJudgments calculated on a calendar day basis, until paid in full.

Should the impact fee not be paid promptly, the city shall serve a "notice of lien
upon the delinquent applicant, if the building is under construction at the address
indicated in the application for the building permit, and upon the delinquent
owner at the address appearing on the most recent records maintained by the
property appraiser of the county. The notice of lien shall notify the delinquent
applicant and delinquent owner that due to their failure to pay the impact fee, the
city may file a claim of lien with the clerk of the circuit court.

The collection and enforcement procedures set forth in this section shall be
cumulative with, supplemental to and in addition to, all other applicable
procedures provided in any other ordinances or administrative regulations of the
city or any applicable law or administrative regulation of the State of Florida.
Failure of the city to follow the procedure set forth in this section shall not
constitute a waiver of its rights to proceed under any other ordinances or
administrative regulations of the city or any applicable law or administrative
regulation of the State of Florida.

If the total impact fees have not been received by the city within 30 days of the
posting of the notice of claim of lien (or receipt of the notice by the owner or
trustee), the city manager may then, regardless of the filing of any appeal
petition, file a claim of lien with the clerk of the circuit court and record same in
the Official Records of Collier County. The recorded claim of lien shall contain
the legal description of the property, the amount of the delinquent impact fee,
plus the delinquency fee and interest, and the date the impact fee became due.
Once recorded, the claim of lien shall constitute a lien against the property
described therein. The city manager may proceed expeditiously to collect,
foreclose, or otherwise enforce said lien.

After the expiration of 30 days from the date of recording of the claim of lien, as
provided herein, a suit may be filed to foreclose said lien. Such foreclosure
proceedings shall be instituted, conducted and enforced in conformity with the
procedures for the foreclosure of municipal special assessment liens, as set forth
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in F.S. ch. 173, as then amended, which provisions are hereby incorporated
herein in their entirety to the same extent as if such provisions were set forth
herein verbatim.

(7) The liens for delinquent impact fees imposed hereunder shall remain liens,
coequal with the lien of all state, county, district and municipal taxes, superior in
dignity to all other filed liens and claims, until paid as provided herein.

(8) The foregoing paragraphs of this section notwithstanding, all impact fees not
paid to the city in full when due shall automatically become "delinquent.”
Moreover, when any impact fees become delinquent anywhere throughout the
unified whole of the respective development, the city is authorized to withhold
every then unissued development order(s) and permits applied for by, or on
behalf of, the landowner or the developer, and in addition apply any and all of
the civil penalties and remedies set forth in the land development code until all
such delinquent impact fees have been paid to the city in full.

Sec. 52-144. Update requirement.

(@)

(b)

This division and the impact fee studies shall be reviewed by the city council initially
in connection with its approval of the capital improvements element of its
comprehensive plan as then, and to the extent, required by F.S. § 163.3177. This
division and the impact fee studies should be reviewed at least every five years. All
reviews shall consider new estimates of population and other socioeconomic data;
changes in construction, land acquisition and related costs and adjustments to the
assumptions, conclusions or findings set forth in the studies adopted by section 52-
135. The purpose of this review is to evaluate and revise impact fees to assure that
they do not exceed the reasonably anticipated costs associated with the
improvements and additions necessary to offset the demand on the water and
wastewater facilities generated by development. In the event the review of this
division alters or changes the assumptions, conclusions and findings of the studies
adopted by reference in section 52-135, revises or changes the water and
wastewater facilities, or alters or changes the amount of impact fees, the studies
adopted by reference in section 52-135 shall be amended and updated to reflect the
assumptions, conclusions and findings of such reviews.

Simultaneous with the review of the impact fee studies required in subsection (a), the
city council shall review the capital improvements element to determine the
availability and adequacy of revenue sources to construct improvements and
additions to the water and wastewater facilities determined in the impact fee study to
be required to accommodate existing development.

Sec. 52-145. Incorporation of administrative procedures manual.

The currently existing administrative procedures manual(s) for the Marco Island

Utilities Department are incorporated and referenced herein except to the extent that it
conflicts or varies the terms of this division.

SECTION 3. Conflicts.
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All ordinances or parts of ordinances and all resolutions or parts of resolutions in
conflict with the provisions of this Ordinance are hereby repealed.

SECTION 4. Severability.

If any section, clause, sentence or phrase of this Ordinance is for any reason held
invalid or unconstitutional by a court of competent jurisdiction, the holding shall not affect
the validity of the remaining portions of this Ordinance.

SECTION 5. Effective Date.
This Ordinance shall be effective June 1, 2023.

Passed in open and regular session through roll call vote by the City Council of the City

of Marco Island, Florida, on First Reading the ___day of , 2023, and
adopted on Second Reading the day of , 2023
ATTEST: CITY OF MARCO ISLAND, FLORIDA
By:
Lina Upham, Deputy City Clerk Gregory Folley, Chairman

Approved as to form and legal sufficiency:

Alan L. Gabriel, City Attorney
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